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Court of Appeals of the District of Columbia 


Law. No. 68924 

Continental Trust Company, a Corp., Appellant, 

vs. 

Caroline B. Stump 


a Supreme Court of the District of Columbia. 

Law. No. 68924 

Caroline B. Stump, Plaintiff, 

vs. 

Continental Trust Company, a Corporation, Defendant. 

United States of America, 

District of Colufnbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to-wit: 

1 Declaration. 

Filed May 28, 1924. 

In the Supreme Court of the District of Columbia. 

Law. No. 68924. 

Caroline B. Stump 
vs. 

Continental Trust Company, a Corporation, 

The plaintiff, Caroline B. Stump, sues the defendant. 
Continental Trust Company, a corporation, having a place 

l-4417a 
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CONTINENTAL TRUST CO. VS. CAROLINE B. STUMP. 


of business in the District of Columbia, for that hereto¬ 
fore, to wit: on the 14th day of April, A. D. 1922, the said 
I)laintitT was the purchaser and owner of fifty shares of 
fully paid and non-assessable stock of the Durant Motors 
Incorporated, which said stock was represented by a cer¬ 
tificate of stock of the said Durant Motors Incorporated, 
Number 08587 dated, to wit: April 14-1922, which said cer¬ 
tificate of stock was delivered bv the said Durant Motors 
Incorporated, to its District of (V)lumbia agent for de¬ 
livery to the jdaintifT named and certified in said certifi¬ 
cate to be the owner thereof, and said agent of the Durant 
^lotors Incorporated delivered the said certificate of stock 
to W. (j. Harrison Stump, the husband of the plaintilT, to 
be kej)t in a box in the safe of the said agent for the use 
and safekeeping of the plaintilT the owner of said stock and 
stock certificate; that thereafter the said W. (i. Harrison 
Stump, without the knowledge of the plaintilT, on to wit: 
the 17th day of October, A. I). 1924, fraudulently forged 
the name of the plaintiff to the certiticate of sale, assign¬ 
ment and transfer i)rinted on the back of said certificate 
of stock for the purpose of selling, assigning and 
2 transferring the said certificate of stock, and on, 
to wit: the 17th day of October, 1922, the said W. 
G. Harrison Stump fraudulently negotiated the said cer¬ 
tificate of stock by and through the defendant (Continental 
Trust (Company which, though having no knowledge of 
the signature of the ])laintifT, or the genuine character of 
the signature on the assignment, sale and transfer certifi¬ 
cate on the back of said stock certiticate, nevertheless 
carelessly and negligently guaranteed the said forged name 
of the i)laintifT written thereon as genuine and collected 
and converted the proceeds of sale of said corticate, to 
wit: the sum of two thousand six hundred dollars, and 
placed the said proceeds of sale of said stock as aforesaid 
to the credit of the said W. G. Harrison Stump, whereby 
the said certificate of stock was lost to the plaintiff, and 
the proceeds of sale of the said stock was lost to the plain¬ 
tiff, the said certiticate of stock being at the date of said 
sale of the value of fifty-two dollars per share and quoted 
as of that value on the New York Curb market, where it 
was selling at the price, and plaintiff says that the said 
Durant Motors Incorporated is a non-resident of the Dis¬ 
trict of Columbia and cannot be served with process in 
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the District of Columbia, and the plaintiff has elected to 
bring this action of tort against the said defendant Con¬ 
tinental Trust Company for conversion as aforesaid, and 
the plaintiff claims of the defendant damages to the 
amount of two thousand six hundred dollars, and there¬ 
fore she brings this action of tort, and claims the said sum 
of two thousand six hundred dollars with interest thereon 
from the 17th day of October, A. D. 1922, besides costs. 

CAROLINE B. STUMP, 

Plaintiff, 

CRAXDAL MACKEY, 

Attorney for Plaintiff. 

3 Plea. 

Filed June 12, 1924. 

• *••••• 

The defendant. Continental Trust Company, a corpora¬ 
tion, by its attorneys, Douglas, Obear & Douglas, and Jo. 
V. Morgan, for plea to the declaration filed herein says 
that on the 14th day of April, 1922, the plaintiff was not 
tlie purchaser and owner of 30 shares of fully paid and 
non-assessable stock of the Durant Motors, Inc.,‘repre¬ 
sented l)y Certificate No. 08387, and that the agent of the 
Durant Motors, Inc., did not deliver the said certificate 
of stock to \V. (j. Harrison Stump as the agent for the 
])laintiff; that the said \V. (1. Harrison Stump did not 
fraudulently forge tlie name of the plaintiff to the certifi¬ 
cate of sale, assignment and transfer printed on the back 
of said certificate of stock for the purpose of selling, as¬ 
signing and transferring said certificate of stock, or for 
any other purpose, and that said W. (1. Harrison Stump 
did not fraudulently negotiate the said certificate of stock 
by and through the defendant, and that the defendant did 
not carelessly or negligently guarantee the name of the 
])laintiff written thereon as genuine, and did not collect 
and conv^ert the proceeds of sale of said certificate, or 
place the said proceeds of sale of said stock to the credit 
of the said W. G. Harrison Stump; and further that the 
said certificate of stock was not lost to the plaintiff and 
that the proceeds of sale of said stock were not lost to 
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the plaintiff; and that the plaintiff has not been damaged in 
any sum whatever. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Defend ant, 
Continental Trust Company. 

4 Replication. 

Filed August 7, 1924. 


The plaintitT joins issue on the pleas of the defendant. 

CRAXDAL MACKEY, 

Attorney for Plaintiff. 

To Messrs. Douglas, O’Bear and Douglas, 

Attorneys for defendant: 

Take notice that the issue joined in this cause will be 
tried at the next term of court. 

CRAXDAL MACKEY, 
Attorney for Plaintiff. 

Notice of Issue. 

Attorney for plaintitT: Crandal Mackey, 452 D St., X. W. 
Attorneys for defendant: Douglas, O’Bear and Douglas, 
Southern Building. 

Last pleading filed: August 7, 1924. 

Memorandu m. 

June 25, 1925.—Verdict for plaintiff for $2,600, with 
interest from October 17, 1922. 

Motion. 

Filed June 27, 1925. 

• •••••• 

Comes now the defendant, by its attorneys Douglas, 
Obear & Douglas, and moves the court to grant a new 
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trial in the above entitled cause on the ground that 

5 the court should have instructed the jury that they 
should not have returned a verdict for the plaintiff 

for more than nominal damages. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Defendant, 

To Crandall Mackey, Esquire. 

Attorney for Plaintiff: 

Please take notice that the foregoing motion will be 
called to the attention of Mr. Justice Stafford on Friday, 
July 3, 1925, at ten o’clock A. M., or as soon thereafter as 
the same may be reached. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Defendant, 

Service of the foregoing motion accepted this 27th day 
of June, 1925. 

GRANDAL MACKEY, 

Attorney for Plaintiff, 

J. A. D. 

Supreme Court of the District of Columbia. 

Wednesday, July 8", 1925. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Stafford. 

*««*••• 

Comes now tlie parties hereto by their respective at¬ 
torneys of record, and thereupon, the motion for a new 
trial filed lierein, being considered, is hereby overruled, 
and judgment on verdict ordered. Therefore it is con¬ 
sidered that tlie plaintiff recover herein of said defendant 
the sum of Twenty Six Hundred ($2,600) Dollars, 

6 with interest from the 17" day of October, 1922, to¬ 
gether with her costs of suit to be taxed by the 

Clerk and have execution thereof. From the foregoing 
judgment the defendant notes an appeal in open Court to 
the Court of Appeals. Whereupon the maximum of an 
undertaking to act as a supersedeas is fixed at the sum of 
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Thirty Five Hundred ($3,500) Dollars, and the maximum 
of an undertaking for costs is hereby fixed in the sum of 
One Hundred Dollars, with leave to deposit the sum of 
P^iftv Dollars with the Clerk in lieu thereof. 

Mcmormula. 

Julv 10, 1925.—Supersedeas undertaking approved and 
filed. ^ 

July 23, 1925.—Time to submit exceptions extended 30 
da vs. 

Assignments of Error, 

Filed August 26, 1925. 

****••• 


Comes now the defendant. Continental Trust Comjiany 
and assigns for review on appeal errors committed by the 
trial court as follows: 

1. The Court erred in granting the pravers of the plain¬ 
tiff. 

2. The Court erred in refusing to grant defendant’s 
jirayers I and V. 

3. The Court erred in refusing to instruct the jury to re¬ 

turn a verdict for the defendant. 

7 4. The Court erred in refusing to instruct to re¬ 

turn a verdict for the plaintiff for nominal damages 

onlv. 

DOUGLAS, OBEAK & DOUGLAS, 

Atiorneijs for Defendant. 

Copy of the foregoing assignments of error acknowl¬ 
edged this 26th dav of August, 1925. 

CRAXDAL MACKEY, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

AVednesday, August 26th, 1925. 

Session resumed pursuant to adjournment, Hon. Walter 
I. McCoy, Chief Justice, presiding. 
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By Justice Stafford. 

The Court having signed on the 24th day of August 
1925, the Bill of Exceptions, taken at the trial of this cause, 
now hereby orders the same made of record, nunc pro 
tunc. 

Note.—This entry is for date of Aug. 24/25, and Aug. 
26/25. 

Designation of Record, 

Filed August 26, 1925. 


The Clerk of the Court will include in the Transcript of 
Record on appeal in the above entitled cause the following: 

1. Declaration. 

2. Plea. 

3. Joinder of Issue and note of issue. 

4. Memo of verdict for plaintiff in sum of 

8 $2,600.00 and interest from October 17, 1922. 

5. Motion for new trial. 

6. Memo: ^lotion for new trial overruled and judg¬ 
ment upon the verdict appeal noted and supersedeas bond 
filed at $3,500. 

7. Memo: Bond on appeal approved and filed. 

8. Memo: Time for submitting bill of exceptions, ex¬ 
tended thirtv davs. 

• » 

9. Memo: Bill of Exceptions settled and signed. 

10. Assignment of p]rror. 

11. This designation. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Defendant. 

Copy of the foregoing designation of record received 
this 26th dav of August, 1925. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbiay ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcrii)t of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 68924 at Law, wherein Caro¬ 
line B. Stnmp is Plaintiff and Continental Trust Company, 
a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of January, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

10 In the Supreme Court of the District of Columbia. 

Law. No. 68924. 

Caroline B. Stump, Plaintiff, 

vs. 

Continental Trust Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this case on June 
24, 1925, before the Honorable Wendell P. Stafford, Jus¬ 
tice holding Circuit Division Number 2, the plaintiff and 
defendant introduced evidence to the Court of which the 
following is in substance. 

There appeared for the plaintiff Crandall Mackey, Es- 
(piire, and for the defendant Douglas, Obear & Douglas and 
Jo. V. Morgan. 
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Thereupon Charles W. Warden, who was called by the 
plaintiff, testified on oath as follows: 

That he has been for many years the Vice-President of 
Continental Trust Company; that in May, 1922, W. G. Har¬ 
rison Stump borrowed $400 from said company and de- 
])osited as collateral Certificate No. 08587 for 50 shares 
of the Durant Motors, Inc., in the name of Caroline B. 
Stumi), giving his note for $400, dated May 16, 1922; that 
said note was curtailed $100 July 15, 1922; and $100 July 
17, 1922; and August 14, 1922, the loan was increased to 
$700, with the same stock kept as collateral. That on Oc¬ 
tober 17, 1922, the bank, after calling the loan, sold the 
certificate of stock through a firm of brokers and received 
$2,603, and after paying the note for $700 and inter- 
11 est the balance was placed to the credit of said 
Stump, who suhsecpiently checked it out. That no 
])art of the i)roceeds was i)aid by the defendant company 
to Mrs. (\iroline B. Stump; that he did not know Mrs. 
Stump at the time of sale or prior thereto, and did not 
know lier signature and had never seen her write. Witness 
was shown a photostat copy of a certificate of stock issued 
in the name of Caroline B. Stump for 50 shares of Durant 
Motors, Inc., and identified his signature on the back in 
which he guaranteed the signatures on the assignment on 
the back of the stock certificate as Vice-President of the 
Continental Trust Company. By consent of parties the 
photostat copy of the certificate was admitted in evidence. 
On cross-examination the witness testified that at the time 
he sold the stock for the defendant Trust Company he be¬ 
lieved the signature on the assignment to be genuine, and 
tliat neither he nor any officer or agent of his Company had 
any notice that the signature purporting to be that of Caro¬ 
line B. Stumj) was a forgery. 

Thereupon the i)laintiff, Caroline B. Stump, testified on 
oath as follows: 

That she lived with her mother in Richmond, Virginia, 
and eariieil her living and siipi)orted her children by sew¬ 
ing; that she was the wife of W. G. Harrison Stump by 
whom she had two young children; that she married him in 
Calverton, Virginia, in 1914 and moved to Baltimore, Mary¬ 
land and lived there until December 28,1920. That about a 
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moiitli before leaving Baltimore, her Imsband, who was a 
meebaiiieal draftsman, resigned his position, declaring he 
never intended to work again, and thereafter was out of 
employment and in receipt of no income and was not con¬ 
tributing anything for the support of herself and children, 
and being comj)eIled to give up the a])artment she had to go 
to her mother in Kichmond, Virginia, taking her children 
with her. He left her and went awav in the morn- 
12 nig of December 28, 1920, and she went to Richmond 
in the afternoon; tliat excepting $150 sent her several 
years ago, her husband had not contrib//ted anything to¬ 
ward her support of herself and children for the past five 
years, and that she had not had marital relations with him 
for the past five years, though she lived with him for a 
short while for the sake of appearances, but not as a wife, 
and had not seen him for several years. That in 1921, while 
on her way from Baltimore to Richmond, her husband met 
her at the Union Station in Washington, 1). C., and she, at 
his suggestion and upon his advice that it would be very 
I)rofitable, signed a subscription blank for 50 shares of stock 
of the Durant Motors, Inc., at $21 per share, and that she 
made all tin* payments on said stock out of her own money, 
some of which she eariuMl at sewing and other monev be- 
ing derived from the sale of her home in Baltimore which 
she and her husband held as joint tenants. Thereu])on a 
jihotostat (*()])>’ (ns(‘d by consent of both ])arties) was shown 
the witness, being the ai)plication received by the Durant 
^lotors, Inc., for 50 shares of stock and purporting to be 
signed by Caroline B. Stump, and the witness said that it 
was not the application signed by her but was one substi¬ 
tuted by her husband who signed her name. That from time 
to time she made payments on the stoch, making the last 
payment on March 24, 1922, by h(*r own check, which was 
admitted in evidence and read as follows: 

“Warrenton, Va., March 24,1922. 
Fauquier National Bank: 

Pay to the order of The Durant Corporation eight hun¬ 
dred and seventv dollars, $870. 

CAROLINE B. STUMP. 

Endorsed: Pay to the order of Empire Trust Company. 
The Durant Corporation.” 
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Witness testified that after said last payment she re¬ 
ceived tlie certificate for oO shares of stock dotted April 14, 
1922, and as she had no place to kee]) it in safety she, at the 
recpiest of tier husband, sent it to him to put in the 
l.‘l safe of the Durant Motors Company in Washington, 
I). (\, wliere he was then emjdoyed. Tliat she never 
endorsed the stock and sent it to her husband by registered 
mail from Richmond, Virginia; that she considered her 
stock safe because she liad never endorsed the assignment 
on the back, as slie knew tliat no person could use it without 
lier endorsement. That from time to time thereafter she 
asked her husband if lier stock was safe and he assured her 
it was all right. That once she called him up over the long 
distance phone and asked him if her stock was safe; that 
slie received from lier liusband several letters (which were 
admitted in evidence), telling her not to sell her stock as 
it would be very valuable, and telling her from time to time 
of the market ])rice. 

The stock certificate was admitted in evidence and is as 
follows: 


Xo. 08587. 


50 Shares. 


Durant ^lotors. Incorporated. 

This is to certify that (5iroline H. Stum]) is the owner of 
Fifty fully paid and nou-assessable shares, without par 
value, of the ca]>ital stock of Durant Motors, Incorporated, 
transferable in ])erson or by duly authorized attorney upon 
surrender of this certificate ])ro])erly endorsed. 

This certificate is not valid until countersigned bv the 
Transfer Agent and registered bv the Registrar. 

AVit ness the seal of the cor])oration and the signature of 
its dulv authorized officers this Apr. 14, 1922. 

CARROLL DOITXKS, 

Vice-President. 

IL G. np:RBFRMAX, 

Secret ar If. 


Countersigned (A])r. 14, 1922): 

GUARAXTY TRUST COMPAXY OF XEW 
YORK, 

Bv -RILEY, 

Assistant Secretary. 
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Countersigned (Apr. 15, 1922): 

EMPIRK TRUST COMPANY (New York), 

By- 

A ssisfaft t Secret a nj. 

14 On the reverse side of the certificate is the fol¬ 
lowing : 

“For value received — hereby sell, assign and trans¬ 
fer, unto Nash & Co., Ill Broadway, New York City, — 
Shares of the Capital Stock represented by the within 
Certificate, and do hereby irrevocably constitute and ap¬ 
point -Attorney to transfer the said stock on the 

books of the within named Corporation with full power of 
substitution in the premises. 

Dated, Oct. 17, 1922. 

CAROLINE B. STUMP. 

In presence of 

R. S. PERRY. 

Signatures Guaranteed. Continental Trust Company, 
Washington, 1). C. C. AV. Warden, Vice-Prest. John L. 
Edwards Co.” 

That though her stock was sold by the defendant Con¬ 
tinental Trust C^ompany on October 17, 1922, she had no 
knowledge of tlie same, and as late as December, 1922, she 
asked her lnis))and if her stock was safe and he told her 
it was safe and was still in the box of the safe at the office 
of the Durant Motors in AVashington where it was always 
kept. That she never signed the name purporting to be 
her’s on the back of tlie stock certificate; that the signa¬ 
ture was a forgery; that she never authorized her hus¬ 
band to sign lier name; that she never gave him authority 
verbally or in writing to sign her name to the certificate; 
that she was living in Richmond, A'irginia, on October 17, 
1922, when tlie stock was sold and that her husband knew 
her address though they were separated as man and wife, 
and that he never asked her authority to sign her name 
and never asked her to sign her name to the transfer cer¬ 
tificate on the back of the stock, and that the first knowl¬ 
edge she had that her stock was sold was in April, 1923, 
when she got a letter from the Durant Alotors, Inc., ask- 
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ing her why she had sold her stock; that she immediately 
wrote the Durant Company that she had never sold her 
stock and that she had never authorized anyone to sell it. 
Witness further testified that she had never received any 
of the proceeds of the sale; that she had never had 

15 any financial dealings with the Continental Trnst 
Company and that she never kept an account at the 

said Company, and that no person at the Continental 
Trust Company had ever seen her signature as far 
as she knew, and that the signature on the back of the stock 
certificate which the Continental Trust Company had 
guaranteed as her genuine signature was a forgery. 

On cross-examination the witness said that she had never 
lived with W. (i. Harrison Stump as a wife since 1920, and 
that he had sent her but $150 during the past five years for 
the support of herself and children and that for more than 
a year prior to the sale of her stock through his forging 
her name on the certificate she had not seen him. 

Thereupon the plaintiff rested her case and the de¬ 
fendant moved for a directed verdict, which motion the 
court overruled. The defendant’s counsel then read to 
the jury the deposition of the aforesaid W. G. Harrison 
Stump, in which he testified that he signed the signature 
of his wife to the application for the stock, and that he 
signed her name on the back of the assignment, but he 
claimed that the stock belonged to him and that he had 
subscribed for it in his wife’s name and sent her money 
sufficient to pay for the same. 

On cross-examination the witness admitted that all pay¬ 
ments made for the stock were sent there by his wife, and 
that he had not sent any money or check to the Durant 
Company, and that he had never been authorized by his 
wife to sign her name on the back of the stock certificate 
and that he had never asked her for atuhority to sign her 
name. That he signed her name to the assignment because 
he considered that the stock belonged to him. That he 
had lived with his wife for the last time in the summer of 
1922. That he never told her of the sale of the stock. 

Whereupon, the following prayers for instructions were 
presented by the plaintiff and granted by the court over 
the objection of the defendant and exceptions duly 

16 noted. 
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I. Tilo (,V)urt instructs tlic jury that if they tiiul trom 
tlie evidence that j)Iaintit!‘\s name was si^inul to the cer¬ 
tificate tor at) shares of stock of Durant Motors, Incor¬ 
porated, hy the husband of the plaintilV a^»ainst her au¬ 
thority or without her knowledge and consent, they should 
find for the i)laintitT for the amount claimed in the declara¬ 
tion if thev find that she was the owner. 

II. The Court instructs the jury that if they find from 
the evidence that the defendant Continental Trust Com- 
l)any, a cori)oration, received the certificate of stock in 
question upon the faith of a forged or unauthorized en¬ 
dorsement, then the defendant is in this case liable to the 
plaintitY for the proceeds of the sale of the certificate, as 
the true owner is entitled to he i)aid the amount that came 
into the hands of the defendant through the sale of tho 
stock if thev should find that she was the owner. 

III. The Court instructs the jury that under the laws of 
the District of Columbia, as well as under the laws of Vir¬ 
ginia, the plaintitY Caroline H. Stump could, as the wife of 
W. (i. Harrison Stump, hold all her stocks, bonds and 
other personal i)roperty for her sei)arate use as fully as 
if she were unmarried and with j)ower to buy and sell and 
dis])ose of the same as fully as if unmarried. 

IV. The Court instructs the jurv that even though thev 
believe fi’om the evidence that the money which j)urchased 
the stock in question was turinM over to the plaintilY Caro¬ 
line B. Stump by her husband W. (i. Harrison Stump for 
keeping and disbursement for him, yet if he caused the 50 
shares o/ Durant .Motors, Inc., to be issued in the name of 

his wife and caused the certificate to be delivered 
17 to her with the intent of giving her the stock, noth¬ 
ing more was reciuired in law to make and complete 
an absolute and irrevocable gift, and she became the 
owner of said stock against the claim of the hus])and, if 
he undertook to claim it. 

V. The Court instructs the jury that if the stock men¬ 
tioned in this cause was tlie stock of the ])laintitY and the 
certificate of stock was sold by the defendant upon the 
faith of a forged or unauthorized assignment or endorse¬ 
ment, the fact that the defendant acted innocently and in 
good faith would not be a defense to the plaintitY’s claim, 
as no amount of innocence and good faith upon the part 
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of the defendant could legalize the transaction if other¬ 
wise illegal. 

Whereupon the following prayers for instructions were 
presented by the defendant and were denied by the Court 
over the objection of the defendant and exceptions duly 
noted: 

I)efcii(laut\s Praijvrs Refused. 


1. The jury are instructed that they cannot return a 
verdict for the plaintitV for more than nominal damages. 

V. The jury are instructed that if they find from the evi¬ 
dence that the defendant corporation received from W. G. 
Harrison Stump certificate Xo. 08587 for 50 shares of stock 
in Durant Motors, Inc., believing to be genuine the signa¬ 
ture of Caroline B. Stump to the transfer certificate on the 
reverse side thereof as collateral for a loan made to the 
said Stumj) in the ordinary course of business, and that 
thereafter, without any notice or knowledge, that the signa¬ 
ture purporting to be that of Caroline B. Stum]) was not 
genuine, sold tlie said certificate in tlie ordinary course of 
business and in pursuance of the terms of the col- 
18 lateral note under which the said certificate was de¬ 
posited with tlie Continental Trust Company, and 
after paying the note then due by the said W. G. Harrison 
Stumj) placed the balanc(‘ to his credit in his account in 
the defendant corjioration, then the jury’s verdict must 
be for the i)laintiff for nominal damages only, notwith¬ 
standing the fact that an ofheer of the defendant corpora¬ 
tion guaranteed the genuiness of the jniriiorted signature 
of the plaintiff. 


The following jirayers were granted for the defendant: 

II. The jury are instructed as a matter of law that if 
they believe from the evidence that the shares of stock 
in the Durant Motors, Incorporated, represented by certifi¬ 
cate Xo. 08587 mentioned in the declarations herein was 
the property of W. G. Harrison Stum]), then the v^erdict 
must be for the defendant. 

III. The jury are instructed that even if they find that 
the shares of stock of the Durant Motors, Incorporated, 
represented by certificate Xo. 08587 was the property of 
the plaintiff, if they believe from the evidence that the 
signature of the plaintiff was written on the reverse side 
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of said stock certificate witli tlie consent and approval of 
the plaintiff, then their verdict must be for the defendant. 

IV. The jury are instructed that if they find from the 
evidence that W. G. Harrison Stump, in order to purchase 
more shares of the capital stock of the Durant Motors, 
Inc., than was permitted by one person, subscribed to the 
50 shares of the caj)ital stock of that company, which 
shares are now involved in this suit, and supplied the 
plaintiff with the money with which to pay for such 
19 shares of stock, all with the understandinii; that the 
shares of stock were to be the ])roperty of the said 
W. G. Harrison Stump, and if they further believe from 
the evidence that the certificate for the shares of stock 
was delivered by the plaintiff to W. G. Harrison Stump to 
do with it as he wishes, then the jury’s verdict must be 
for the defendant. 

VI. The jury are instructed that no duty arose from the 
defendant to the ])laintiff based upon the i^uarantee of the 
defendant made to its transfer of certificate Xo. 08587 of 
the shares of stock in the Durant Motors, Inc., and that 
the plaintiff cannot complain, nor were the rights of the 
parties hereto in any way affected because of said guaran¬ 
tee. 

The Court in instructing the jury, read to them only the 
prayers which he had heretofore granted for the plaintiff 
and defendant, without further comment. 

Thereupon the jury returned a verdict for the plaintiff 
for the full amount claimed. 

The foregoing is a true and complete statement of the 
evidence adduced and considered in this cause, and it is 
this 24th day of August, 1925, now for then, made a ])art 
of the record. 

By the Court: 

WENDELL P. STAFFORD, 

Justice, 

The foregoing is correct: 

CAXDAL :\IACKEY, 

Attorney for Plaintiff. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Defendant. 
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JANUARY TERM, 1926. 


No. 4417. 


CONTINENTAL TRUST COMPANY, a Corpora- 

TioN, Appellant, 


vs. 

CAROLINE B. STUMP, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

Thi8 is an appeal from a judgment of the Supreme 
Court of the District of Columbia in the sum of $2,000 
and interest in favor of the appellee, the plaintilT 
below, against the appellant, the defendant below, in 
a suit for the conversion of 50 shares of the capital 
stock of Durant Motors, Incorporated. The stock was 
delivered to the Continental Trust Company as a 
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pledge collaterally to secure the payment of a note of 
the plaintiff’s husband, W. G. Harrison Stump, and 
])urported to be endorsed by the plaintiff (K., 9), and 
her signature witnessed by one R. S. IVrry (R., 12). 
The wife’s signature was signed by the husband with¬ 
out the knowledge or consent of the wife (R., 12). 
The Continental Trust Company had no knowledge 
that the signature was not genuine (R., 9). The hus¬ 
band defaulted in the payment of the note, and, in ac¬ 
cordance with the terms of the note, the collateral was 
sold by the Continental Trust Company, the proceeds 
being applied to the payment of the note (R., 9). 
After the payment of the note a balance remained, 
which was deposited to the credit of W. G. Harrison 
Stump and later checked out by him (R., 9). The 
husband testified that he had given his wife the funds 
to pay for this stock; that he considered himself the 
owner of it, and for that reason did not obtain his 
wife’s signature to the assignment (R., 18). 

The defendant submitted the following prayers for 
instruction, which were denied by the court, and ex¬ 
ceptions duly noted (R., 15). 


I. 

The jury are instructed that they cannot return a 
verdict for the plaintiff for more than nominal dam¬ 
ages. 

V. 


The jury are instructed that if they find from the 
evidence that the defendant corporation received from 
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W. 0. Harrison Stump certificate No. 98587 for 50 
shares of stock in Durant ^lotors, Incorporated, be¬ 
lieving to be genuine the signature of Caroline B. 
Stiini]) to the transfer certificate on the reverse side 
thereof as collateral for a loan made to the said Stump 
in the ordinary course of business, and that thereafter, 
without any notice or knowledge that the signature 
])urporting to be that of Caroline B. Stump was not 
genuine, sold the said certificate in the ordinary course 
of business and in pursuance of the terms of the col¬ 
lateral note under which the said certificate was de¬ 
posited with the Continental Trust Company, and 
after ])aying the note then due by the said W. G. Har¬ 
rison Stum]) ])laced the balance to his credit in his 
account in the defendant corporation, then the jury’s 
verdict must be for the plaintiff in nominal damages 
only, notwithstanding the fact that an officer of the 
defendant corporation guaranteed the genuineness of 
the purported signature of the plaintiff. 

Thereupon the court instructed the jury, by reading 
the j)rayers of the plaintiff and defendant granted by 
the court, without further comment. 

The jury returned a verdict for the plaintiff in the 
sum of $2,()()() and interest from the date of sale of the 
stock. 

Assignments of Error. 

1. The court erred in granting the prayers of the 
plaintiff. 

2. The court erred in refusing to grant defendants’ 
prayers I and V. 
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3. The court erred in refusing to instruct the jury 
to return a verdict for the defendant. 

4. The court erred in refusing to instruct tlie jury 
to return a verdict for tlie ])laintitT for nominal dam¬ 
ages only. 

ARGUMENT. 


e believe that all tlie assignments of error can be 
treated under one heading, namely, that the plaintitY 
sutTereil no such injury as would entitle her to receive 
more than nominal damages, and that the court erred 


in refusing to instruct tin* jury to that elTect, or, to 
state it (lifTerentlv, the action of the Continental Trust 
C’ompany in selling the certificate of stock belonging 
to the ])laintifT did not (le])rive the ])laintitT of her 
ownershi]) of the bO sliaies of stock in the Durant 
Motors, Incorporati‘d. All that was transferred by 
the action of the Continental Trust Comi)any was the 
paper upon which the certificate, the evidence of title 
of 50 shares, was printed. 

It is a well-settled rule of law that no title passes 
by a forged indorsement. The innocent purchaser of 
the stock in this case acipiired no title, and the ])lain- 
titT lost no title. She is now and alwavs has been the 
owner of 50 shares of stock in the Durant Motors, In- 


corj)orated. The fact that that corporation acted in 
good faith and without negligence in recognizing and 
registering a forged or unauthorized transfer would 
be no defense against a suit brought by the true owner. 
The plaint iff could and can com])el the Durant Motors, 
Incorporated, to reissue to her her 50 shares, which 



were transferred as a result of tlie forged endorse¬ 
ment. In the ease of Western Union Telegraph Com- 
l)any rs. Davenport, 117 U. S., 369; 24 L. Ed., 1047, in 
which the facts were not dissimilar to the facts in the 
case at bar, the court held: 


“Uf)on the facts stated there ought to be no 
(piestion as to the right of the plaintiffs to have 
their shares replaced on the books of the Com¬ 
pany and proper certificates issued to them, 
and to recover the dividends accrued on the 
sha res after the unauthorized transfer; or to 
have alternative judgments for the value of the 
shares and the dividends. Forgery can confer 
no |)ower nor transfer any rights. The officers 
of the Company are the custodians of its stock 
books, and it is their duty to see that all trans¬ 
fers of shares are properly made, either by the 
stockholders themselves or persons having au¬ 
thority from them. If upon the presentation of 
a certificate for transfer thev are at all doubtful 
of the identity of the party offering it with its 
owner, or if not satisfied of the genuineness of 
a power of attorney ])roduced, they can recpiire 
the identity of the party in the one case and the 
genuineness of the document in the other, to be 
satisfactorily established before allowing the 
transfer to be made. In either case they must 
act upon their own responsibility. In many in¬ 
stances thev mav be misled without anv fault of 
their own, just as the most careful person may 
sometimes be induced to purchase property 
from one who has no title, and who may per¬ 
haps have acquired its possession by force or 
larcenv. Neither the absence of blame on the 

ft 

part of the officers of the Company in allowing 
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an unauthorized transfer of stock, nor the good 
faith of the purcliaser of stolen property, will 
avail as an answer to the demand of the true 
owner.” 


This case has been cited frequently in the PTnleral 
courts and State courts as authority for the principle 
that one cannot he deprived of the ownership of stock 
in a corporation by the transfer of the certificate under 
a forged endorsement and ])ower of attorney u])on the 
hooks of the cor j)o rat ion. The certificate is hut evi¬ 
dence of the ownership; the real interest of the stock¬ 
holder in the corporation appears on the ledgers and 
is not atTected hy the bandying of a piece of paper 
from one holder to another. 

In the case of Manhattan Beach rs. Harned, 27 Fed., 
484, where a forged certificate was transferred upon 
the hooks of the corj)oration, which later sued to re¬ 
cover hack the certificate, the court said: 


“Shares of cor])orate stock are dealt with in 
the market like negotiable paper or chattels; 
and the certificates issued as evidence of the 
ownership of the shares are the indicia of title, 
and are treated as representing the sliarCs 
themselves. The title to a certificate implies 
the title to the shares themselves, and passes 
to a purchaser by a delivery of the certificate 
indorsed in blank. Although the assignment of 
a certificate can only pass the beneficial interest 
of the assignor, the i-ights of the assignee will 
be ])rotectcd at law and in etpiity as if he were 
the purchaser of the legal title to tangible prop¬ 
erty or negotiable ])aj)er. If the defendants had 
acquired title from Gray, the complainants 
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could not be permitted to deny that they had ob¬ 
tained a valid title to the shares. A certificate 
of shares, ])roperly issued by a corporation hav¬ 
ing power to issue stock certificates, is an af¬ 
firmation by the corporation to all who may in¬ 
nocently ])urchase the certificate that the per¬ 
son to whom it is issued is the owner of the 
number of shares of the capital stock of the 
corporation specified in the instrument. Hol¬ 
brook Zinc Co., 57 X. Y., bib. The ])urchaser 
need not inquire further to ascertain whether 
there is any infirmity in the title of the person 
named as owner in the certificate. It is wholly 
within the power of the agents of the corpora¬ 
tion to ascertain whether the person to whom a 
certificate has been issued has the legal title to 
the shares, when such title is not transferable 
upon the books of the corporation; and it is 
their duty toward every person who may be¬ 
come a purchaser upon the faith of a certificate 
to exercise due diligence in this behalf. Tele¬ 
graph Co. r. Davenport, 97 U. S., 3b9. The 
purchaser may reasonably repose upon the be¬ 
lief that this duty has been faithfully dis¬ 
charged. Hence it follows that if by their negli¬ 
gence, or even by their malfeasance, a certificate 
has been issued by agents of the corporation 
while acting within the general sco])e of their 
]iowers, the purchaser has a right to rely upon 
the truth of the recitals, and to treat them as 
the formal representation of the corporation, 
made by those who are entitled to act and speak 
for it in the particular transaction.” 

From these cases it is clear that the plaintiff, Mrs. 

Stum]), was the owner of these 50 shares of stock in the 
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Durant Motors, Incorporated, at all times from the 
(late the certificate was issued in her name, and she is 
still the owner of these shares of stock. Title to a cer¬ 
tificate of stock is not .affected by a forced endorse¬ 
ment, as no title can possibly be passed by such en¬ 
dorsement. 


As Mrs. Stump is still the owner of these shares of 
stock, she cannot be (lama^red to their full value. By 
the loss of the certificate issued to her she has sus¬ 
tained a le^al wron^, but no actual damages were suf¬ 
fered bv reason of this loss. It is therefore a neces- 
sarv conclusion that nominal damages onlv should 
have b(*en awarded. Nominal damafifes are those re¬ 
coverable where a le^ral ri^ht is to be vindicated 
against an invasion that has produced no actual loss of 
any kind, or where there has been a breach of legal 
duties. 

By accepting as collateral security a certificate of 
stock, the assignment of which was forged, and later 
in enforcing its lien against the said certificate, the 
Continental 'frust C(mipany depriv(*d Mrs. Stumj) of 
no ])roperty in the stock itself and cannot be consid¬ 
ered as being guilty of a conversion exce])t as to the 
j)aper u])on which the certificate was j)rinted. 

In the case of Daggett rs. Davis, bo Michigan, 35; 51 
Am. Hep., fil, that very able and learned jurist. Judge 
(^ooley, of the highest court of the State of Michigan, 
held that where an unendorsed certificate of stock was 


converted, nominal damages only should be assessed, 
as such a conversion of the certificate is not a conver¬ 
sion of the stock itself. The court said; 
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“1. That trover will lie for shares of stock 
was held in Morton vs. Preston, 18 Mich., 60. 
The facts in that case were that the widow and 
heirs of a shareholder in a corporation, thinking 
to avoid the expense of administration, took his 
certiticate of shares and indorsed their names 
upon it and then left it with one of their num- 
her to be sold for the benetit of all. This one, 
instead of selling it, pledged it for his own debt, 
and the pledgee was recognized by the corpora¬ 
tion as the owner of the stock, and disposed of 
it as owner. An administrator upon the share¬ 
holder's estate having subsequently been ap¬ 
pointed, he brought suit against the pledgee for 
the conversion and was held entitled to recover. 
This statement of the facts is sufficient to show 
that in that case there had been a conversion of 
the stock in the strictest sense of the term, and 
that the damages suffered were the value of the 
stock. For cases supporting this reference may 
be had to Anderson vs. Nicholas, 28 X. Y., 600; 
Maryland F. Ins. Co. vs. Dalrymple, 25 Md., 
242; Jarvis vs. Rogers, 15 Mass., 389; Ayres vs. 
French, 41 Conn., 142; Boylan vs. llaguel, 8 Nev., 
352; Kuhn vs. McAllister, 1 Utah, 275, affirmed 
96 U. S., 87; Payne vs. Elliot, 54 Cal., 339; s. c., 
35 Am. Rep., 80; Conner rs. Ilillier, 11 Rich. 
Law, 193. In Xeiler vs. Kelley, 69 Penn. St., 
403, following Sewall vs. Lancaster Bank, 17 
S. & R., 285, it was held that trover would not 
lie for the shares of stock, but must be brought 
as it has been in this case, for the certificate 
which represents the stock. But we see no rea¬ 
son whv, if the shares are converted by means 
of a wrongful use of the certificate, the owner in 
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suing may not count upon the conversion of 
cither. The sliares are tlie ])roperty converted, 
hut the certificate itself is also property stand¬ 
ing as it does as the representative of the shares, 

and as its conversion mav take the shares from 

* 

the owner, it seems to he as proper to count 
upon its conversion as upon the conversion of 
money or any chattel. 


“2. In this case there neither was nor could 
he any conversion of the stock, for though the 
defendant had the certificate in his possession, 
he could not make use of it. It stood in the 
name of the plaintitf, and could not he trans¬ 
ferred without the plaintitf’s indorsement, which 
it did not have, and the defendant could make 
neither the certificate nor the shares the i)rop- 
erty either of himself or of any third person hv 
any thing he could do with the certificate. 
Anderson rs. Nicholas, 28 X. Y., hOO, 604, per 
Denio, C. J.’’ 


This case cannot he distinguished in principle from 
the case at har. In both an unendorsed certificate of 
stock was delivered to another and hv him converted. 
The fact that a forged endorsement was made upon 
one does not change the rule to he a])plied, as such an 
endorsement is in law no endorsement and can convey 
no title. 

In conclusion, it is respectfully submitted that the 
court below erred in refusing to instruct the jury that 
the injury suffered by the plaintiff consisted of the 
loss of her certificate of stock onlv and not of the 
stock itself, and that consequently their verdict, if for 
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the plaintiff, must iieceWarily be for nominal damages 
only. 

Kespectfully submitted. 

CHAS. A. DOUGLAS, 

JO. V. JMORGAN, 

J. BUTLER WALSH, 

Attorneys for Appellant. 
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She had l)een deserted by her husband, \V. G. Harrison 
Stump, in 1920, and went with her children to Richmond, 
Virginia, and supported herself and children by taking in 
sewing. She made all the payments on the st(x:k from her 
own money, all the payments but the last being from money 
earned with her needle. The last payment of $870 was 
made with her own check sent to the Durant Motors, Inc., 
from Warrenton, Virginia. (R. 10.) She did not receive 
the certificate for her stock until she had fully paid for same 
and when it reached her by mail in Richmond, Virginia, she 
on April 14, 1922, sent it to her husband by registered mail 
with the request that he put it in the safe of the Durant 
Motors in Washington where he was employed. She never 
endorsed the stock or signed the assignment on the back of 
the certificate as she knew that nobody could use the stock 
without her endorsement. ( R. 11.) 

From time to time thereafter she would call up her hus¬ 
band on the phone and ask if her .stock was safe and he 
assured her it was all right and he wrote her letters, which 
were put in evidence, telling her not to sell her stock as it 
would be very valuable and telling her from time to time 
the market price. She had not had marital relations with 
her husband since he deserted her and her children in Balti¬ 
more in 1920. On Octol>er 17, 1922, without her knowl¬ 
edge, he wrote her name to the assignment on the back of 
the stock certificate and on that date the Continental Trust 
company guaranteed the forged signature as genuine (R. 
12) although no per.son at said company had ever seen her 
signature so as to 1^ in a position to guarantee it. (R. 13.) 
The trust company sold the stock for $2,603, and after 
taking out $700 and interest due the bank from the forger, 
put the balance to the credit of the forger, who checked it 
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out. (R. 9. ) Although this sale took place on October 17, 

1922, she in ignorance of what had happened asked her hus¬ 
band in December, 1922, if her stock was safe and he said 
it was still in the box of the safe at the office of the Durant 
Motors in Washington, where it was always kept. (R. 12.) 

The first knowledge she had that her stock was sold was 
six months after the forgery when she got a letter in April, 

1923, from .the Durant Motors, Inc., asking her why she 
had sold her stock, to which she replied immediately that 
she had never sold her stock nor authorized anyone to 
sell it. (R. 13.) She further testified that she had never 
had any financial dealings with the Continental Trust Com¬ 
pany and never had an account there and no person there 
had ever seen her signature, and that she had never received 
any part of the proceeds of sale and that her husband had 
sent her but $150 in the past five years for support of her¬ 
self and children. (R. 13.) 

The defendant read to the jury the deposition of the hus¬ 
band, W. G. Harrison Stump, who claimed that the stock 
l)elonged to him and that he signed his wife’s name on the 
back of the certificate as he had subscribed to the stock in 
his wife’s name and sent her money sufficient to pay for it, 
but on cross-examination the witness admitted that all the 
payments made for the stock were sent by his wife and that 
he had not sent any money or check to the Durant Motors 
and that his wife never authorized him to sign her name 
to the assignment on the back of the certificate and that he 
had never asked her for authority to do so and that he 
never told her of the sale of the stock. (R. 13.) 

The jury returned a verdict for $2,600 with interest from 
Octol)er 17, 1922, as claimed in the declaration. 
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The assignments of error all relate to the granting and 
refusal of prayers of the plaintiff and defendant, and the 
refusal of the court to direct a verdict for the defendant. 


ARGUMENT 


The appeal is frivolous. The very authorities cited by 
the appellant sustain the plaintiff’s case. In fact, if the 
plaintiff put in the brief of the appellee only the cases cited 
by the appellant and no more the Court of Appeals would 
affirm the judgment. The cases cited by the appellant are 
cases used by the plaintiff (apj)ellee) at the trial. No 
stronger cases can l)e found showing the right of election 
by one whose name is forged to the assignment on a certifi¬ 
cate of stock, to go into equity and compel a re-issue of the 
stock, or to sue at law for trover and conversion the pledgee 
that sold the stock on a forged endorsement and received 
the proceeds of sale. All the cases cited by the appellant 
show that this is the law. 

When the Continental Trust Company received the sum 
of $2,603 for the sale of the stock it l)elonged to the owner 
of the stock certificate and it could turn the money over 
to the rightful owner of the stock or to the forger. It 
turned the money over to the forger and the rightful owner 
of the stock becomes entitled to sue for conversion. The 
case is so simple that it seems hardly necessary to cite au¬ 
thorities. Suppose that Mrs. Stump had learned that her 
husband had forged her name to the assignment and power 
of attorney on the back of the stock certificate, and she had 
found it in i)ossession of the Continental Trust Company 
could she not have demanded that it l>e turned over to her? 
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If the company had then sold it was she not entitled to the 
proceeds of sale ? 

Again, suppose the Continental Trust Company that took 
the stock on a forged endorsement had caused the fifty 
shares to be re-issued by the Durant Motors in the name of 
the Continental Trust Company, could not Mrs. Stump have 
sued in trover for conversion by the Continental Trust 
Co. of her stock? Since the Continental Trust Co. sold 
her stock and got the proceeds of sale was she not entitled 
to those proceeds? When the jury decided that the en¬ 
dorsement on the stock was a forgery it followed that the 
Continental Trust Co. could have no better title than the 
forger, and the company having admitted that it got $2,603 
for the stock and had turned none of the money over to 
Mrs. Stump, there could be nothing less than a verdict for 
the value of the stock at the time of conversion. 

The stock was sold for $52 per share which was the 
market value at the time of conversion. (R. 9.) 

“The measure of damages in a trover case is the 
true cash value of the property converted at the time 
and place of conversion, in the absence of any testi¬ 
mony showing a peculiar value in the goods to the 
owner. The rule is based on the fiction that the owner 
parts with his title at the time of the conversion and 
the measure of damages should therefore be the value 
of the property at the time of conversion with interest 
thereon.” 

Maycroft vs. Jennings Farm, 209 Mich. 187. 

Bowen vs. Detroit United R. R., 212 Mich. 433. 

The plaintiff had the right to show that this stock reached 
a higher value than $52 per share after it was sold by the 
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defendant, and the defendant is fortunate in that respect, 
for the Supreme Court of the United States, states the law 
to be with relation to the conversion of stock certificates 
that where there has l)een a loan of stock and a breach of 
the agreement to replace it, the measure of damages will be 
the value of the stock at its highest price on or before the 
trial. 


Galigher vs. Jones, 129 U. S. 193. 

In margin transactions the measure of damages, where 
certificates of st(Kk are not actually delivered, is the highest 
market value which the stock attains l)etween the time of 
the conversion l)y the broker and the e.xpiration of a reason¬ 
able time thereafter. 

Baker vs. Drake. 53 N. Y. 211. 

W eaver vs. Commercial Savings Bank, 222 Mich. 

337. 

Stump who forged the name of his wife and delivered 
the stock to the Continental Trust Co. was a trustee en¬ 
trusted with the safekeeping of the certificate. 

“The interposition of a court of equity is not neces¬ 
sary where a trust fund is perverted. The cestui que 
trust can follow it at law as far as it can l)e traced.” 

“Where a draft (l)elonging to a principal) was re¬ 
mitted by a collecting agent to a sul>-agent and the pro¬ 
ceeds were applied by the sub-agent in payment of the 
indebtedness of the agent to himself in ignorance of 
the rights of the principal, this court held the principal 
was entitled to recover against him. An action will lie 
whenever the defendant has received money which is 
the property of the plaintiff and which the defendant 
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is obliged by natural justice and equity to refund. The 
form of the indebtedness or the mode in which it was 
incurred is immaterial.” 

U. S. vs. State Bank of Boston, 96 U. S., p. 35. 

“At law, in many cases, if property be tortiously 
taken or converted the tort-feasor may l)e sued in 
trespass or trover or the injured party may waive the 
tort and sue in assumpsit. In the latter case the same 
results follow as if there had been an implied contract. 
In the same class of cases where the converted prop¬ 
erty has assumed altered forms by successive invest¬ 
ments, the owner may follow it as far as he can trace it 
and sue at law for the substituted property.” 

May vs. Le Claire, 78 U. S., p. 235. 


Counsel for appellant cites the case of Western Union 
Telegraph Co. vs. Davenport, 97 U. S. 369, in which case 
Davenport sued the telegraph company in equity setting up 
that his name had been forged to the transfer and power of 
attorney on the back of his stock certificate, and the pur¬ 
chasers had wrongfully obtained a transfer of the stock to 
them on the books of the company. Davenport prayed for 
a mandatory injunction requiring the Western Union Tele¬ 
graph Co. to replace the stock in the name of himself. The 
court held he had the right to have it replaced, or re-issued 
to him as the rightful owner. Mrs. Stump could have sued 
the Durant Motors, Inc., but she chose to sue the corporation 
that converted the stock and got $2,600 for it. Davenport 
could have done the same thing and sued the persons who 
received the stock on a forged endorsement and converted it 
to their own use. He may have gone into equity against 
the Western Union Tel. Co. because those who converted 
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the stock were insolvent, or non-residents, or to avoid a 
multiplicity of suits or for other reasons. The stock may 
have Ijecome more valuable and for that reason Davenport 
might have preferred to have the stock. The court said: 

“Forgery can confer no power nor transfer any 
rights. Neither the absence of blame on the part of 
the officers of the company in allowing an unauthorized 
transfer of stock nor the go(xl faith of the purchaser 
of stolen property will avail as an answer to the demand 
of the true owner.” 

In this case the Continental Trust Company was the 
holder of stolen stock bearing a forged endorsement and it 
claims the right to the proceeds of sale of the stock against 
the true owner. Of course, the Continental Trust Co. 
would like to l)e let alone and have Mrs. Stump go to New 
York and bring a suit in ecpiity against the Durant Motors, 
Inc., for stock worth ikhv on the market $9 per share but 
converted by the Continental Trust Co. at $52 per share 
making the $2,603 for which they sold it. 

The next case cited by the a])pellant’s counsel is that of 
Manhattan I>each vs. Flamed. 27 Federal Reporter 484. In 
the Davenport case. 97 U. S. 369, above mentioned, the 
corporation was sued in ecpiity to compel a re-issue of stock 
in place of that issued on forged stock certificates. In this 
Manhattan Beach vs. Harned the company sued in ecpiity 
for the return of stcxk the company had issued in place of 
stock on which the endorsement had lieen forged. It is the 
Davenport case over again so far as the law applies. 

The third and last case cited by coun.sel for appellant is 
that of Daggett vs. Davis. 53rd Michigan, p. 35, and that 
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is a case used by the plaintiff at the trial and shows conclu¬ 
sively the right of the plaintiff to recover. The plaintiff 
in that case was secretary of a corporation and when he left 
its service he left his certificate of stock in the company’s 
safe. When he asked for it the president of the company 
refused to surrender it unless the plaintiff would adjust 
some matters with the corporation. The owner of the stock 
sued the president for conversion. The court said: 

“There was no evidence that the defendant had ever 
made any use of the certificate for his own purposes. 
He had merely refused to surrender it to the plaintiff 
when it was demanded. Neither was there evidence 
that the plaintiff had ever l)een denied his rights as a 
shareholder in the corporation either at a corporate 
meeting or at any other time.” 


The court then said : 

“That trover will lie for shares of stock was held 
in Morton vs. Preston, 18 Mich. 60. The facts in that 
case were that the widow and heirs of a shareholder in 
a corporation thinking to avoid the expense of admin¬ 
istration took his certificate of shares and endorsed 
their names upon it, and then left it with one of their 
number to be sold for the l)enefit of all. This one 
instead of selling it pledged it for his own debt, and 
the pledgee was recognized by the corporation as the 
owner of the stock and disix)sed of it as owner. An 
administrator upon the shareholder’s estate having 
subsequently been appointed he brought suit against 
the pledgee for the conversion and was held entitled 
to recover. This statement of facts is sufficient to show 
that in that case there had l)een a conversion of the 
.stock in the strictest .sense of the term and that the 
damages suffered were the value of the stock.” 
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“The shares are the property converted but the cer¬ 
tificate itself is also property; standing as it does as the 
representative of the shares, and as its conversion may 
take the shares from the owner, it seems to be as 
proper to count upon it conversion as upon the conver¬ 
sion of money or any chattel.” 


The court then referred to Nelson vs. King, 25 Texas 
655, where the action was for the conversion of land script. 
The defendant was bailee of the script, and it was shown 
that he put it out of his hands by delivery to another person 
who refused to recognize the plaintiff’s (owner’s) right. 
The court held that the script was to be regarded as a 
chattel and that the plaintiff was not bound to follow it into 
the hands of third j^ersons but might sue for the value treat¬ 
ing the conversion as total. 


In the instant case the Continental Trust Company was 
the pledgee just as in the case mentioned and cited in Dag¬ 
gett vs. Davis, 53rd Mich., p. 35, wherein (Morton vs. Pres¬ 
ton. 18 Mich. 60) the pledgee of the forged stock certificate 
was held liable for the market value of the stock at the time 
of conversion.^ 


In the case of Solomon vs. State Rank, 59 New York 
Supplement, p. 407, plaintiff had 24 checks stolen by one 
Wolfe, who forged the name of the plaintiff on the checks 
and negotiated them. The checks came into the hands of 
the defendant, the State Bank, through a dejXDsitor. The 
defendant State Bank collected the checks and paid the pro¬ 
ceeds to the ]:)erson who deposited them. Solomon, whose 
name was forged, sued the State Bank. The court said: 
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“This action is brought for the conversion of said 
checks. This is an action of tort. The rules relating 
to principal and surety, exoneration and subrogation 
applicable to actions on negotiable instruments do not ’ 
apply to an action for conversion. This action is in 
no sense an action of contract. Undoubtedly the plain¬ 
tiff had the right to sue the makers of the checks re¬ 
spectively, he has elected to avoid the burden of bring¬ 
ing twenty-four suits against the drawers of the checks, 
all but one of which suits would be against non-resi¬ 
dents, and he has sued the defendant and seeks to re¬ 
cover as damages the amount of all the checks in one 
action. A person whose money has been wrongfully 
converted is not bound to take the same l)ack. He may 
abandon it from the moment of its conversion and sue 
for its value. The checks mentioned in the complaint 
in this action were in fact paid and cancelled by the 
makers, and the plaintiff by bringing this suit against 
the defendant for conversion ratifies and affirms the 
payment of the checks on the part of the makers thereof 
respectively. The defendant by its wrongful act has 
put the checks out of the possession and control of the 
plaintiff. There is no danger of the defendant being 
liable at the suit of any other person on these checks. 
I'he checks have lieen paid and cancelled and the pay¬ 
ments affirmed by the true owner of the checks. The 
plaintiff is entitled to judgment.” 


The case of Farmer vs. Bank, 100 Tenn., p. 187, is a 
leading case and covers the law of the instant case. The 
action was brought against the bank to recover the proceeds 
of a draft payable to the plaintiff. The plaintiff’s name was 
forged, by one Riley Head, who deposited it in the defend¬ 
ant bank. The defendant bank collected the draft from the 
bank in Nashville on which it was drawn, and put the 
proceeds to the credit of Riley Head. It was admitted that 


11 


the defendant bank was entirely innocent and acted in good 
faith. The court said : 

“The logic of this holding, it would seem, must 
necessarily be that one coming into possession of such 
pa|)er either unendorsed or with a forged endorsement 
of the payee’s name could not successfully resist the 
title of the true owner, or if it has l)een converted into 
money, a demand for its proceeds.” 

“But it is insisted this action cannot l)e maintained 
for want of privity l)etween the parties. This objec¬ 
tion was made in Talbot vs. Bank of Rochester (1 Hill 
295) and Buckley vs. Second National Bank (35 New 
Jersey Law 400), and in each of these cases it was 
held not to l)e well taken. Although not actually deliv¬ 
ered to plaintiff, yet his ratification by a demand upon 
the defendant for its proceeds, by this suit, if not 
before, made the draft the property of Farmer so that 
when without any lawful right the defendant converted 
it into money, it stood in the jdace of the original paper 
and was ecpially the property of the plaintiff in error.” 


In Tall>ot vs. Bank of Rochester. 1 Hill (N. Y.) 295, a 
certificate of deposit l)elonging to Tall>ot was stolen and 
came into possession of the defendant bank which subse¬ 
quently collected it from the drawee and at the suit of the 
owner the bank was held liable for the f^rocccds of the cer¬ 
tificate though it acted in utmost good faith and without 
any suspicion of the fraud practiced upon the true owner. 


In Buckley vs. Second National Bank. 35 N. J. Law 400, 
a check with the name of the payee forged upon it came 
info the possession of the defendant bank innocently and 
was so collected by it. Having done so, it was compelled 
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to respond to the claim of the true owner upon discovery 
of the loss and fraud though the bank had already accounted 
to the proceeds to the party from whom it had obtained pos¬ 
session, In the course of the opinion the court said: 

“It is clear then that nothing passed to the defendant 
by virtue of the forged endorsement. The plaintiff’s 
right to the check remained precisely as it was before 
his name was forged. The check, therefore, when the 
defendant obtained the money upon it, was the prop¬ 
erty of the plaintiff and in that case he may as we 
have seen recover the amount in this action as money 
received by the defendant to his use.’’ 


In Shafer vs. McKee, 19 Ohio State 526, a draft payable 
to the plaintiff’s order was stolen from the mails and the 
thief having placed a forged endorsement upon it sold it to 
McKee who in gocxl faith collected the money from the 
drawee and appropriated it to his own use. It was held 
that the owner was entitled to recover the amount of the 
draft from McKee. 


The two prayers of the defendant which the court refused 
to give (R. 15) were in conflict with all the alx)ve decisions. 
But the absurdity of the prayers is emphasized by their 
request for a verdict of nominal damages against the de¬ 
fendant. If the position of the defendant is correct there 
should not l)e a verdict for any damages. If not correct 
the verdict must have l)een for the full amount claimed. 
The admission by the prayers that the plaintiff was entitled 
to damages at all is an admission of the whole case. 

The measure of damages in such a case as this has l)een 


13 



determined by the Supreme Court of the United States to be 
the value of the stock at the highest price it reached from 
the time of conversion to the time of trial. 

Galigher vs. Jones, 129 U. S. 193. 

The jury gave judgment only for the $2,603 that the 
Continental Trust Co. got for the stock with interest from 
the date of conversion. The plaintiff is the only one who 
has the right to complain, because she could rightfully have 
had the highest price that the stock reached between the 
time of conversion and the day of trial. The jury applied 
the rule relating to conversion of chattels other than those 
having a fluctuating value. 

The measure of damages for the conversion of a carload 
of coal was held to \ye the value of coal in the open market 
at the time and at the place of conversion. 

Galigher vs. Jones, 129 U. S. 193. 

And in the case of the conversion of stock not delivered 
and l>ought on margin the measure of damages is the highest 
market value which the stock attains l)etween the time of 
its conversion and a reasonable time thereafter to enable the 
owner to put himself in statu quo after notice to him of the 
conversion. 

W eaver vs. Commercial Savings Bank, 222 Mich. 
337. 

In the last case Weaver purchased stock and left with the 
defendant bank another kind of stock as security for a loan. 
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Through a misunderstanding the bank sold the collateral 
and Weaver sued in trover and was allowed to recover 
according to the foregoing rule. 


In Wallace vs. Noble, 203 Mich. 58, and in Childs Co. vs. 
V"os, 171 Mich. 595, the doctrine that the plaintiff was en¬ 
titled to recover the highest market price reached by the 
stock between the time of conversion and a reasonable time 
thereafter was applied. 


While the fact that the Continental Trust Co. claims to be 
innocent does not obsolve it from the legal and moral duty 
to turn over to Mrs. Stump all that it got through the unau¬ 
thorized sale of her stock, yet the record shows that this 
stock of Mrs. Stump was frequently pledged to it for loans 
without the knowledge of Mrs. Stump, and as far as the 
record shows did not l)ear any kind of endorsement until 
Octol)er 17, 1923, though plainly the stock of Mrs. Stump, 
and that was certainly enough to put the Continental Trust 
Co. on notice and to provoke suspicion. While Mrs. Stump’s 
name was on the back of the stock and her husband ad¬ 
mitted that he signed it, nowhere did it appear in the testi¬ 
mony nor was it ever claimed by her husband or anyone 
else that she authorized him to sign her name to the assign¬ 
ment and power of attorney. 


When the officers of the Continental Trust Co. held in 
their hands the certificate for fifty shares of stock in the 
Durant Motors, Inc., worth on October 17, 1923, $52 per 
share, they held in their hands the stock of Mrs. Caroline 
Stump, and it was her stock against the world, and they 
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could not have successfully resisted her claim to it in any 
proceeding. When they sold the stock through a broker on 
the open market the $2,603 was the money of Mrs. Stump 
as the money merely took the place of the stock. When the 
trust company applied $700 of the money to the payment 
of a note of the forger and put the balance to the credit 
of the forger, the money was converted by the trust com¬ 
pany and Mrs. Stump had the. right to sue in trover for 
conversion, which she did, or waive the tort and sue in 
assumpsit as said by the Supreme Court of the United States 
in May vs. Le Claire in 78 U. S., p. 235. 

“When without any lawful right the defendant con¬ 
verted it into money it stood in the place of the original 
paper and was equally the property of the plaintiff in 
error.” 

Farmer vs. Bank, 100 Tenn. 187. 


Respectfully submitted, 

Crandal Mackey, 

Attorney for Appellee. 
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